
vii

Contents
About the author..................................................................................................... iii

Contacting the author.................................................................................................... iii

About the publisher................................................................................................. iii

Foreword ................................................................................................................ iv

Preface..................................................................................................................... v

The purpose of  this book ............................................................................................... v

How this book is structured....................................................................................... v

Acknowledgements.................................................................................................. vi

Chapter 1 – Succession planning and the professional adviser

¶1-100	 Introduction.......................................................................................... 1-1

¶1-105	 Talking the talk..................................................................................... 1-1

¶1-110	 More than just a will............................................................................. 1-2

¶1-115	 A team effort........................................................................................ 1-2

¶1-120	 The starting point: asset ownership........................................................ 1-3

¶1-125	 How assets are dealt with...................................................................... 1-4

¶1-130	 Ten questions to ask your client............................................................. 1-5

¶1-135	 An ongoing process............................................................................... 1-5

¶1-140	 New legislation and case law................................................................. 1-6

Chapter 2 – Attorneys and guardians

¶2-100	 Introduction.......................................................................................... 2-1

¶2-105	 General power of  attorney.................................................................... 2-2

(1)	 What is a general power of  attorney?............................................................ 2-2

(2)	 Is it permitted in all jurisdictions?................................................................. 2-2

(3)	 How is a general power of  attorney created?................................................. 2-2



Estate & Business Succession Planning

viii

(4)	 Can multiple attorneys be appointed?............................................................ 2-3

(5)	 When does it come into effect?..................................................................... 2-3

(6)	 Can the attorney’s decision-making powers be limited?.................................. 2-3

(7)	 How long does it last?................................................................................... 2-4

(8)	 Does it need to be registered?........................................................................ 2-4

¶2-110	 Enduring power of  attorney.................................................................. 2-5

(1)	 What is an enduring power of  attorney?........................................................ 2-5

(2)	 Is it permitted in all jurisdictions?................................................................. 2-5

(3)	 How is an enduring power of  attorney created?............................................. 2-5

(4)	 Who can witness an enduring power of  attorney?......................................... 2-5

(5)	 Certificate of  witness.................................................................................... 2-5

(6)	 Can multiple attorneys be appointed?............................................................ 2-6

(7)	 Alternative attorney...................................................................................... 2-6

(8)	 When does it come into effect?..................................................................... 2-6

(9)	 Does it need to be registered?........................................................................ 2-7

(10)	 What are the duties of  an attorney?.............................................................. 2-7

(11)	 Can the attorney’s decision-making powers be tailored?................................. 2-8

(12)	 How long does an enduring power of  attorney last?...................................... 2-9

(13)	 Can an enduring power of  attorney be revoked?...........................................2-10

(14)	 Revocation if  there is more than one attorney..............................................2-10

(15)	 Can the attorney charge a fee?.....................................................................2-10

(16)	 Can an attorney pay certain benefits?...........................................................2-10

(17)	 Liability and indemnities.............................................................................2-10

¶2-115	 Medical enduring power of  attorney.................................................... 2-11

(1)	 What is a medical enduring power of  attorney?............................................2-11

(2)	 Is it permitted in all jurisdictions?................................................................2-11

(3)	 How is a medical enduring power of  attorney created?.................................2-11

(4)	 Who can witness a medical enduring power of  attorney?.............................2-11

(5)	 Can the medical attorney’s decision-making powers be limited?....................2-12

(6)	 Can multiple medical attorneys be appointed?..............................................2-12

(7)	 When does it come into effect?....................................................................2-12



Contents

ix

(8)	 What are the duties of  a medical enduring power of  attorney?.....................2-12

(9)	 How long does a medical enduring power of  attorney last?..........................2-13

(10)	 Can a medical enduring power of  attorney be revoked or changed?..............2-13

¶2-120	 Enduring power of  guardianship......................................................... 2-13

(1)	 What is enduring power of  guardianship?....................................................2-13

(2)	 Is it permitted in all jurisdictions?................................................................2-14

(3)	 How is an enduring power of  guardianship created?.....................................2-14

(4)	 Can the guardian’s decision-making powers be limited?................................2-14

(5)	 Can multiple guardians be appointed?..........................................................2-14

(6)	 When does an enduring power of  guardianship come into effect?.................2-15

(7)	 How long does it last?..................................................................................2-15

(8)	 Can it be revoked or changed?.....................................................................2-15

¶2-121	 Guardianship and Administration Boards and Tribunals...................... 2-15

¶2-125	 Australian Capital Territory................................................................. 2-18

(1)	 Powers of  Attorney Act 2006 (ACT)............................................................2-18

(2)	 Guardianship and Management of  Property Act 1991 (ACT).......................2-20

(3)	 Medical Treatment (Health Directions) Act 2006 (ACT)..............................2-21

(4)	 Testamentary Guardianship Act 1984 (ACT)...............................................2-22

¶2-130	 New South Wales............................................................................... 2-22

(1)	 Powers of  Attorney Act 2003 (NSW)...........................................................2-22

(2)	 Guardianship Act 1987 (NSW)....................................................................2-23

(3)	 Protected Estates Act 1983 (NSW)...............................................................2-24

(4)	 Testator’s Family Maintenance and Guardianship of  Infants  
Act 1916 (NSW)..........................................................................................2-24

¶2-135	 Northern Territory.............................................................................. 2-24

(1)	 Powers of  Attorney Act 2000 (NT)..............................................................2-24

(2)	 Aged and Infirm Persons’ Property Act 1979 (NT).......................................2-25

(3)	 Adult Guardianship Act 1988 (NT)..............................................................2-25

(4)	 Guardianship of  Infants Act 1997 (NT).......................................................2-26

¶2-140	 Queensland......................................................................................... 2-26

(1)	 Powers of  Attorney Act 1998 (Qld)..............................................................2-26



Estate & Business Succession Planning

x

(2)	 Guardianship and Administration Act 2000 (Qld)........................................2-28

(3)	 Mental Health Act 2000 (Qld).....................................................................2-29

¶2-145	 South Australia................................................................................... 2-29

(1)	 Powers of  Attorney and Agency Act 1984 (SA)............................................2-29

(2)	 Consent to Medical Treatment and Palliative Care Act 1995 (SA)................2-29

(3)	 Guardianship and Administration Act 1993 (SA).........................................2-30

(4)	 Guardianship of  Infants Act 1940 (SA)........................................................2-31

¶2-150	 Tasmania............................................................................................ 2-32

(1)	 Powers of  Attorney Act 2000 (Tas)..............................................................2-32

(2)	 Guardianship and Administration Act 1995 (Tas)........................................2-32

(3)	 Guardianship and Custody of  Infants Act 1934 (Tas)...................................2-34

¶2-155	 Victoria............................................................................................... 2-34

(1)	 Instruments Act 1958 (Vic)..........................................................................2-34

(2)	 Medical Treatment Act 1988 (Vic)...............................................................2-36

(3)	 Guardianship and Administration Act 1986 (Vic).........................................2-36

¶2-160	 Western Australia............................................................................... 2-37

(1)	 Guardianship and Administration Act 1990 (WA)........................................2-37

(2)	 Property Law Act 1969 (WA)......................................................................2-38

Chapter 3 – Wills and intestacy

¶3-100	 Introduction.......................................................................................... 3-1

¶3-105	 Why have a will?................................................................................... 3-1

¶3-110	 Requirements for a valid will................................................................. 3-2

¶3-115	 Special rules for wills............................................................................ 3-4

(1)	 Informal wills............................................................................................... 3-4

(2)	 Wills for minors........................................................................................... 3-6

(3)	 Wills for Defence Force members................................................................. 3-7

¶3-120	 Statutory wills....................................................................................... 3-9

¶3-125	 Mutual wills....................................................................................... 3-10

(1)	 Making mutual wills....................................................................................3-11



Contents

xi

(2)	 How effective are mutual wills?....................................................................3-11

(3)	 Alternatives to mutual wills.........................................................................3-12

¶3-130	 Who to see when making a will........................................................... 3-12

(1)	 Lawyers and trustee companies....................................................................3-13

(2)	 Will kits......................................................................................................3-13

(3)	 Internet wills...............................................................................................3-13

¶3-135	 The role of  the lawyer......................................................................... 3-13

(1)	 Taking instructions......................................................................................3-14

(2)	 Timing........................................................................................................3-14

(3)	 Discussing the options.................................................................................3-14

(4)	 Powers of  executors and trustees..................................................................3-15

(5)	 Charging.....................................................................................................3-15

(6)	 Liability......................................................................................................3-15

¶3-140	 Undue influence................................................................................. 3-16

(1) 	 Burden of  establishing undue influence........................................................3-16

(2)	 Standard of  proof ........................................................................................3-16

¶3-145	 Capacity to make a will....................................................................... 3-17

(1)	 Burden of  proof  of  establishing testamentary capacity.................................3-17

(2)	 Standard of  proof  when establishing testamentary capacity..........................3-17

(3)	 What to do when doubts exist regarding capacity ........................................3-18

¶3-155	 What happens if  someone dies without a will?.................................... 3-19

(1)	 Intestacy......................................................................................................3-19

(2)	 Partial intestacy...........................................................................................3-19

(3)	 How is an intestate estate distributed?..........................................................3-20

(4)	 The meaning of  “spouse”............................................................................3-22

(5)	 Personal chattels..........................................................................................3-27

(6)	 Statutory interest.........................................................................................3-27

(7)	 Can a distribution under intestacy laws be challenged?.................................3-27

(8)	 Intestate estates of  Indigenous persons.........................................................3-27

¶3-160	 Executors and trustees......................................................................... 3-27

(1)	 Role of  executor..........................................................................................3-27



Estate & Business Succession Planning

xii

(2)	 Role of  trustee.............................................................................................3-29

(3)	 Appointing executors and trustees................................................................3-30

(4)	 Trustee companies and lawyers....................................................................3-33

(5)	 Accountants and financial planners..............................................................3-33

(6)	 Paying executors and trustees.......................................................................3-33

Appendix – Recent changes to NSW intestacy laws.....................................................3-35

Chapter 4 – Disposing of assets by will

¶4-100	 Introduction.......................................................................................... 4-1

¶4-105	 Legacies................................................................................................ 4-2

(1)	 Drafting issues.............................................................................................. 4-2

(2)	 So what can go wrong?................................................................................. 4-3

(3)	 Abatement of  legacies.................................................................................. 4-4

(4)	 Interest on legacies....................................................................................... 4-5

¶4-110	 Bequests............................................................................................... 4-5

(1)	 Drafting issues.............................................................................................. 4-5

(2)	 So what can go wrong?................................................................................. 4-6

¶4-115	 Devises................................................................................................. 4-7

¶4-120	 Use and enjoyment trusts...................................................................... 4-7

(1)	 Drafting issues.............................................................................................. 4-8

(2)	 So what can go wrong?................................................................................. 4-9

¶4-125	 Life interest estates.............................................................................. 4-10

(1)	 Drafting issues.............................................................................................4-10

(2)	 So what can go wrong?................................................................................4-11

¶4-130	 Protective trusts.................................................................................. 4-14

(1)	 Drafting issues.............................................................................................4-14

(2)	 So what can go wrong?................................................................................4-14

¶4-135	 Minors trusts...................................................................................... 4-15

(1)	 Drafting issues.............................................................................................4-15

(2)	 So what can go wrong?................................................................................4-16



Contents

xiii

¶4-140	 Superannuation trusts......................................................................... 4-16

¶4-145	 Letters of  wishes................................................................................. 4-17

(1)	 Drafting issues.............................................................................................4-18

(2)	 So what can go wrong?................................................................................4-18

¶4-150	 Trustee provisions............................................................................... 4-18

(1)	 Investments.................................................................................................4-18

(2)	 Equalisation power......................................................................................4-20

(3)	 Commission................................................................................................4-20

(4)	 Liability......................................................................................................4-20

¶4-155	 Ending the trust.................................................................................. 4-21

(1)	 The rule against perpetuities........................................................................4-21

(2)	 Automatic termination and asset protection.................................................4-21

¶4-160	 Statutory rules affecting dispositions.................................................... 4-21

(1)	 Marriage.....................................................................................................4-22

(2)	 Divorce.......................................................................................................4-22

(3)	 Beneficiary dying with 30 days.....................................................................4-22

(4)	 Beneficiary predeceasing leaving children.....................................................4-23

Chapter 5 – Testamentary trusts

¶5-100	 Introduction.......................................................................................... 5-1

¶5-105	 What are testamentary trusts?............................................................... 5-1

¶5-110	 Income tax advantages.......................................................................... 5-2

(1)	 Excepted trust income.................................................................................. 5-2

(2)	 Other taxation advantages............................................................................. 5-3

(3)	 Public policy and future reform..................................................................... 5-4

¶5-115	 Asset protection advantages................................................................... 5-5

(1)	 Protection from creditors: beneficiaries......................................................... 5-5

(2)	 Protection from creditors: trustees and appointors......................................... 5-5

(3)	 Protection from divorce................................................................................ 5-7

(4)	 Protection from beneficiary........................................................................... 5-9



Estate & Business Succession Planning

xiv

(5)	 Protection for beneficiary.............................................................................5-11

¶5-120	 Possible disadvantages......................................................................... 5-11

(1)	 Cost............................................................................................................5-11

(2)	 Loss of  main residence CGT exemption......................................................5-12

(3)	 Family trust elections...................................................................................5-12

(4)	 Land tax......................................................................................................5-12

(5)	 Control.......................................................................................................5-12

(6)	 Transferring control.....................................................................................5-13

¶5-125	 Structuring issues................................................................................ 5-13

(1)	 Who should be trustee?................................................................................5-13

(2)	 Predeceasing beneficiaries............................................................................5-15

(3)	 How many trusts?........................................................................................5-16

¶5-130	 Nominating appointors....................................................................... 5-18

¶5-135	 Testamentary trust powers................................................................... 5-19

(1)	 Investment powers.......................................................................................5-19

(2)	 Power to lend..............................................................................................5-19

(3)	 Power to amend..........................................................................................5-20

(4)	 Self-dealing..................................................................................................5-21

¶5-140	 Alternatives to testamentary trusts....................................................... 5-21

¶5-145	 Forward planning and Part IVA........................................................... 5-22

Chapter 6 – Disposing of assets in foreign jurisdictions

¶6-100	 Introduction.......................................................................................... 6-1

¶6-105	 Identifying the location of  the property................................................. 6-1

¶6-110	 Movable or immovable.......................................................................... 6-2

¶6-115	 Domicile............................................................................................... 6-3

(1)	 How to identify domicile.............................................................................. 6-3

(2)	 Why is domicile important?.......................................................................... 6-3

¶6-120	 Grants of  administration....................................................................... 6-4



Contents

xv

(1)	 Where to apply for a grant............................................................................ 6-4

(2)	 Who may apply for a grant or reseal?............................................................ 6-5

¶6-125	 Intestacies............................................................................................. 6-5

¶6-130	 Construction of  wills............................................................................ 6-6

¶6-135	 Taxation and revenue issues for multi jurisdictional assets...................... 6-6

¶6-140	 Tax issues for non-residents................................................................... 6-7

¶6-145	 Claims against the estate....................................................................... 6-8

¶6-150	 Strategies to consider if  holding foreign assets....................................... 6-8

¶6-155	 Administering an estate with foreign assets............................................ 6-9

Appendix – Inheritance taxes....................................................................................... 6-9

Appendix – Overview of  Islamic inheritance rules.......................................................6-11

Chapter 7 – Charitable gifts

¶7-100	 Introduction.......................................................................................... 7-1

¶7-105	 Why is charitable status significant?....................................................... 7-2

(1)	 Charitable trusts receive tax and duty exemptions......................................... 7-2

(2)	 Charitable trusts can be perpetual................................................................. 7-3

(3)	 Enforcing charitable trusts............................................................................ 7-3

¶7-110	 Making charitable gifts by will............................................................... 7-3

¶7-115	 Prescribed private funds (private ancillary funds)................................... 7-6

(1)	 What are prescribed private funds?................................................................ 7-6

(2)	 Control........................................................................................................ 7-7

(3)	 Form............................................................................................................ 7-7

(4)	 Accumulation of  income.............................................................................. 7-8

(5)	 Grants.......................................................................................................... 7-9

(6)	 Timing........................................................................................................7-10

(7)	 Proposed changes........................................................................................7-10

¶7-120	 Cy-près applications............................................................................ 7-11

¶7-125	 Discussing charitable giving................................................................ 7-14



Estate & Business Succession Planning

xvi

Chapter 8 – Taxation of deceased estates

¶8-100	 Introduction.......................................................................................... 8-1

¶8-105	 Responsibility for tax returns................................................................. 8-1

(1)	 Liability of  legal personal representative....................................................... 8-2

¶8-110	 Date of  death tax return........................................................................ 8-2

(1)	 Tax rates...................................................................................................... 8-2

(2)	 Business income........................................................................................... 8-2

(3)	 Trading stock................................................................................................ 8-2

(4)	 Gifts that trigger a disposal for CGT............................................................. 8-3

(5)	 Deductions for cultural gifts.......................................................................... 8-4

(6)	 Deductions for gifts to other charities............................................................ 8-4

(7)	 Other deductions.......................................................................................... 8-5

(8)	 Unapplied capital losses................................................................................ 8-5

¶8-115	 Estate tax return................................................................................... 8-6

(1)	 Income during estate administration............................................................. 8-6

(2)	 Deductions................................................................................................... 8-7

¶8-120	 Capital gains tax................................................................................... 8-7

(1)	 CGT and death............................................................................................ 8-7

(2)	 Adjustments to cost base............................................................................... 8-7

(3)	 Gifts to certain tax-exempt entities................................................................ 8-8

(4)	 Main residence rules..................................................................................... 8-8

(5)	 Joint tenancies.............................................................................................8-12

(6)	 Life interest estates......................................................................................8-12

Chapter 9 – Claims against estates

¶9-100	 Introduction.......................................................................................... 9-1

¶9-105	 The law: the good and the bad.............................................................. 9-1

(1)	 The good...................................................................................................... 9-1

(2)	 The bad........................................................................................................ 9-2



Contents

xvii

¶9-110	 Who can claim against an estate?.......................................................... 9-3

¶9-115	 How to claim against an estate.............................................................. 9-8

(1)	 Advising the parties.....................................................................................9-12

(2)	 The claim process........................................................................................9-13

¶9-120	 Strategies to protect an estate against a claim....................................... 9-13

(1)	 The gifting property now strategies..............................................................9-14

(2)	 The joint name transfer strategies.................................................................9-15

(3)	 The trust transfer strategies..........................................................................9-15

(4)	 Superannuation strategies............................................................................9-17

¶9-125	 New South Wales notional estate provisions........................................ 9-18

(1)	 Who may make a claim?.............................................................................9-18

(2)	 What transactions are caught?.....................................................................9-18

(3)	 Are superannuation binding death benefit nominations caught?....................9-19

Chapter 10 – Non-will trusts

¶10-100	 Introduction........................................................................................ 10-1

¶10-105	 Estate proceeds trusts.......................................................................... 10-1

(1)	 Who can benefit from an estate proceeds trust?............................................10-2

(2)	 How much can be transferred?.....................................................................10-2

(3)	 Time limit for establishing an estate proceeds trust.......................................10-4

(4)	 Other rules..................................................................................................10-4

¶10-115	 Superannuation proceeds trusts........................................................... 10-5

(1)	 Establishing a superannuation proceeds trust................................................10-6

(2)	 Rules for a superannuation proceeds trust....................................................10-6

(3)	 Superannuation proceeds trusts as a strategic option.....................................10-7

¶10-117	 Insurance proceeds trusts.................................................................... 10-8

(1)	 Establishing an insurance proceeds trust......................................................10-8

(2)	 Rules for an insurance proceeds trust...........................................................10-8

¶10-118	 Employment benefit trusts................................................................... 10-8



Estate & Business Succession Planning

xviii

¶10-120	 Special disability trusts........................................................................ 10-9

(1)	 The nature of  special disability trusts...........................................................10-9

(2)	 Benefits to donors........................................................................................10-9

(3)	 Benefits to principal beneficiaries...............................................................10-10

(4)	 Establishing special disability trusts............................................................10-11

(5)	 Contributing to special disability trusts.......................................................10-12

(6)	 Limitations of  special disability trusts........................................................10-12

(7)	 Ending special disability trusts...................................................................10-12

(8)	 Proposed reforms......................................................................................10-13

Chapter 11 – Dealing with family trusts

¶11-100	 Introduction........................................................................................ 11-1

¶11-105	 What do we mean by a family trust?.................................................... 11-1

(1)	 So who owns the assets anyway?..................................................................11-2

¶11-110	 Why is it important that the right people control a family trust?........... 11-3

(1)	 Why deal with the trustee?...........................................................................11-3

(2)	 Why deal with the appointor?......................................................................11-4

(3)	 Guardian and other roles.............................................................................11-4

¶11-115	 The trust deed..................................................................................... 11-5

¶11-120	 Deciding what to do with a family trust............................................... 11-6

¶11-125	 Changes to trustee and appointor........................................................ 11-6

(1)	 Individual trustee and appointor..................................................................11-7

(2)	 Husband and wife trustees and appointors...................................................11-8

(3)	 Company as trustee.....................................................................................11-9

(4)	 Should decisions be unanimous?..................................................................11-9

(5)	 Bankruptcy and divorce.............................................................................11-10

¶11-130	 Revocable determinations...................................................................11-11

¶11-132	 Guardian provisions...........................................................................11-11

¶11-135	 Trust splitting and cloning..................................................................11-12

(1)	 Benefits of  splitting ...................................................................................11-13



Contents

xix

(2)	 Trust splitting............................................................................................11-13

(3)	 Trust cloning.............................................................................................11-14

Chapter 12 – Dealing with superannuation

¶12-100	 Introduction........................................................................................ 12-1

¶12-101	 Superannuation and incapacity............................................................ 12-1

(1)	 Incapacity and taxation...............................................................................12-1

(2)	 Incapacity and binding death benefit nominations (BDBNs).........................12-3

¶12-105	 What is a superannuation death benefit?.............................................. 12-5

¶12-110	 Who can receive a superannuation death benefit?................................ 12-5

(1)	 Restrictions imposed by legislation...............................................................12-6

(2)	 Restrictions imposed by the trust deed.........................................................12-8

(3)	 Binding death benefit nominations...............................................................12-9

(4)	 Trustee discretion......................................................................................12-12

¶12-115	 Superannuation Complaints Tribunal.................................................12-12

¶12-120	 Issues for self  managed superannuation funds.....................................12-13

¶12-125	 How can a superannuation death benefit be paid?...............................12-14

(1)	 Child death benefits...................................................................................12-14

(2)	 Grandchild death benefits..........................................................................12-16

¶12-130	 Commutation of  death benefit pensions.............................................12-16

¶12-135	 Preservation status of  death benefits...................................................12-18

¶12-140	 How is a superannuation death benefit funded?..................................12-18

(1)	 Anti-detriment provisions..........................................................................12-18

¶12-145	 Tax treatment of  death benefits..........................................................12-19

(1)	 Lump sum death benefits...........................................................................12-20

(2)	 Calculating the untaxed element of  a death benefit....................................12-21

(3)	 Reducing tax payable by non-dependant beneficiaries.................................12-23

(4)	 Death benefit pensions...............................................................................12-25



Estate & Business Succession Planning

xx

¶12-150	 Contribution quarantining..................................................................12-26

(1)	 Capital gains tax on the disposal of  pension assets.....................................12-27

(2)	 Commuting a death benefit pension...........................................................12-29

¶12-155	 Employer payments made after the death of  an employee...................12-29

(1)	 Accrued annual and long service leave.......................................................12-29

(2)	 Death benefit termination payments...........................................................12-30

Appendix – Table showing SIS and ITAA97 dependancy..........................................12-31

Chapter 13 – Taxation of non-resident estates

¶13-100	 Introduction........................................................................................ 13-1

¶13-105	 When will an estate trust be non-resident?........................................... 13-1

(1)	 Australian tax residency..............................................................................13-1

(2)	 Place of  central management and control.....................................................13-2

(3)	 Deceased’s residency and asset location not relevant....................................13-3

¶13-110	 Who is taxed?..................................................................................... 13-3

(1)	 Accumulation phase – taxation of  the trustee...............................................13-3

(2)	 Accumulation phase – taxation of  beneficiaries............................................13-5

(3)	 Distribution phase.......................................................................................13-8

(4)	 Checklist for applying rules........................................................................13-12

(5)	 Cost base on assets distributed in specie.....................................................13-13

Chapter 14 – Overview of business succession planning

¶14-100	 Introduction........................................................................................ 14-1

¶14-105	 What is business succession planning?................................................. 14-1

¶14-110	 A multidisciplinary approach – the facilitator...................................... 14-2

¶14-115	 A dynamic process.............................................................................. 14-2

¶14-120	 What can be realistically achieved?...................................................... 14-3

¶14-125	 Why plan?.......................................................................................... 14-4

¶14-130	 How and where do I start?.................................................................. 14-4



Contents

xxi

¶14-135	 Documenting a business succession plan............................................. 14-5

(1)	 Documentation and family dynamics...........................................................14-7

¶14-136	 When do I finish?............................................................................... 14-8

¶14-140	 Tax issues........................................................................................... 14-9

(1)	 CGT on disposal of  assets...........................................................................14-9

(2)	 Avoiding the disposal of  assets...................................................................14-10

(3)	 Other tax issues on the transfer of  assets....................................................14-12

(4)	 Redemption, cancellation or buyback of  shares or units.............................14-13

(5)	 Demergers.................................................................................................14-13

(6)	 Exotic and other equity interests................................................................14-14

(7)	 Stamp duty................................................................................................14-15

(8)	 GST..........................................................................................................14-15

Chapter 15 – Buy-sell agreements

¶15-100	 What is a buy-sell agreement?............................................................. 15-1

(1)	 Including other triggers................................................................................15-1

(2)	 Why do we need buy-sell agreements?.........................................................15-2

¶15-105	 What do the various buy-sell models look like?.................................... 15-2

(1)	 Cross insurance...........................................................................................15-3

(2)	 Share/unit buybacks....................................................................................15-3

(3)	 Trust model.................................................................................................15-4

(4)	 Self‑insurance..............................................................................................15-5

(5)	 What if  insurance is not available?...............................................................15-6

¶15-110	 Contractual and drafting considerations............................................... 15-6

(1)	 Problems with mandatory buy-sell agreements.............................................15-6

¶15-115	 CGT on life insurance proceeds........................................................... 15-7

(1)	 What is a policy of  life insurance?...............................................................15-8

(2)	 Who is an original beneficial owner?............................................................15-8

(3)	 What is the meaning of  consideration?........................................................15-8

¶15-120	 CGT on trauma cover......................................................................... 15-9



Estate & Business Succession Planning

xxii

¶15-125	 Paying for the equity under the self-insurance model...........................15-10

(1)	 CGT rules on non-arm’s length transfers....................................................15-10

¶15-130	 Where do insurance proceeds go?.......................................................15-11

¶15-135	 Issues with fixed/bare trusts...............................................................15-11

¶15-140	 Discretionary insurance trusts............................................................15-13

¶15-145	 Paying the premiums on the policies...................................................15-13

(1)	 Premiums and private companies...............................................................15-14

¶15-150	 Using superannuation funds to finance buy-sell agreements................... 15-14

(1)	 Deductibility of  premiums.........................................................................15-14

(2)	 Conditions of  release.................................................................................15-15

(3)	 Contributions needed to fund retirement....................................................15-15

(4)	 Tax and proceeds in the fund.....................................................................15-15

(5)	 Sole purpose test.......................................................................................15-16

(6)	 Deduction for death and disability benefits.................................................15-16

¶15-155	 Is there a breach of  trust?...................................................................15-17

¶15-160	 GST and stamp duty..........................................................................15-17

¶15-165	 CGT concessions and buy-sell agreements..........................................15-17

(1)	 Twelve-month holding rule – the meaning of  agreement............................15-17

(2)	 Twelve-month holding rule – the asset.......................................................15-18

(3)	 CGT small business concessions................................................................15-18

¶15-170	 How much should I insure for?...........................................................15-18

¶15-175	 Guarantees and forgiving loans..........................................................15-19

¶15-180	 Share buybacks and capital reductions................................................15-20

¶15-185	 Fringe benefits tax..............................................................................15-20

¶15-190	 Key person insurance.........................................................................15-20

¶15-195	 Timing of  payments for equity...........................................................15-21

¶15-200	 The way forward................................................................................15-22



Contents

xxiii

Chapter 16 – Other issues for business succession planning

¶16-100	 Introduction........................................................................................ 16-1

¶16-105	 Transferring control of  family trusts.................................................... 16-1

(1)	 Changing trustees........................................................................................16-1

(2)	 Changing appointors...................................................................................16-2

(3)	 Guardians...................................................................................................16-2

(4)	 Bankruptcy and divorce...............................................................................16-2

(5)	 How and when to appoint new office holders...............................................16-3

¶16-110	 Remuneration strategies...................................................................... 16-3

(1)	 Providing equity..........................................................................................16-4

(2)	 Alternatives to equity...................................................................................16-5

(3)	 Benchmarking remuneration........................................................................16-6

¶16-115	 Recruitment, skill development and retention...................................... 16-7

(1)	 Identifying skill gaps....................................................................................16-7

(2)	 Is the skill gap a problem?............................................................................16-7

(3)	 Shadow board versus kitchen cabinet...........................................................16-8

(4)	 Motivating and rewarding staff ....................................................................16-8

¶16-120	 Creating a family office....................................................................... 16-9

¶16-125	 Financing..........................................................................................16-10

(1)	 Interest deductibility..................................................................................16-11

(2)	 Other financing.........................................................................................16-12

(3)	 Inadequate “other assets” for some family members...................................16-12

¶16-130	 Business planning versus business succession planning........................16-13

(1)	 Revisit the structure...................................................................................16-13

(2)	 Governance – the cause of  much angst......................................................16-13

Chapter 17 – Succession planning for primary producers

¶17-100	 Introduction........................................................................................ 17-1

¶17-105	 An important note.............................................................................. 17-1



Estate & Business Succession Planning

xxiv

¶17-110	 The business structure......................................................................... 17-2

¶17-115	 Asset rich, cash poor........................................................................... 17-3

(1)	 Give an option to purchase the farm............................................................17-3

(2)	 Give the farm to the children equally...........................................................17-4

(3)	 Equalise gifts through insurance...................................................................17-4

¶17-120	 Children and marriage breakdown....................................................... 17-4

¶17-125	 Recent developments: water shares, wind turbines and  
other developments............................................................................. 17-5

(1)	 Water rights and water shares......................................................................17-5

(2)	 Wind turbines..............................................................................................17-6

(3)	 Use of  a SMSF to hold land or run businesses.............................................17-6

(4)	 Selling the farm...........................................................................................17-7

¶17-130	 Resulting trusts................................................................................... 17-7

¶17-135	 Constructive trusts.............................................................................. 17-9

Chapter 18 – Insolvency and death

¶18-100	 Introduction ....................................................................................... 18-1

¶18-105	 Why use Part XI of  the Bankruptcy Act?............................................. 18-1

¶18-110	 What can a creditor do?...................................................................... 18-3

(1)	 When can a creditor present a petition under s 244?.....................................18-3

(2)	 When can a creditor make an application under section 245?.......................18-4

(3)	 Statement of  affairs ....................................................................................18-5

¶18-115	 What can the LPR do?........................................................................ 18-5

¶18-120	 What is the effect of  Part XI of  the Bankruptcy Act  
on deceased estates?............................................................................ 18-6

(1)	 Commencement of  bankruptcy....................................................................18-6

(2)	 Effect on LPR.............................................................................................18-6

(3)	 Divisible property........................................................................................18-6

(4)	 Liability of  LPR .........................................................................................18-7

(5)	 Creditor’s rights...........................................................................................18-7



Contents

xxv

¶18-125	 What property is not divisible? ........................................................... 18-7

¶18-130	 When does the bankruptcy of  a deceased estate end?........................... 18-8

Chapter 19 – Integrated planning tools

¶19-100	 Introduction ....................................................................................... 19-1

¶19-105	 Client succession checklist................................................................... 19-2

¶19-110	 Business succession checklist..............................................................19-11

Chapter 20 – Glossary

Index

Subject................................................................................................................. 21-1

Table of  Cases..................................................................................................... 21-6

Legislation........................................................................................................... 21-8

Rulings, determinations etc.................................................................................21-11


